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rvould not be unreasonable, unnecessary or

beyond the resources of the tor 'vn to provide.

The plaint i f f  seeks to have the $46,300 put

in i ts orvn budget. I f  the plaint i f f  abuses

its power to transfer funds and thereby

neglects  the proper  maintenance of  the

school propert ies or fai ls to provide some

necessary school function, the problem be-

comes a pol i t ical one which is rvi thin the

power of the electorate to correct at the

next elect ion by changing the membership

of  the board;  see Canzonet t i  v .  New

Britain, 147 Conn. 478, 482, 162 A'Zd 695;

Board of  Educat ion o f  Stamford v .  Board

of Finance, supra, 127 Conn. 353, 16 A.Zd

601; or under some circumstances, the

state board of education may be peti t ioned.

See Generai Statutes, $ 10-186; Waterford

v. Connecticut State Board of Education,

148 Conn. 238, 169 A.Zd 891. In this vein,

i t  should be noted that the members of

boards of education act under definite stat-

utory str ictures, both as a board and in-

dividual ly. Once their appropriat ion for

any f iscal year has been exhausted, they

cannot expend tolvn funds unless the board

of f inance makes a special appropriat ion,

and i f  the funds needed exceed certain

amounts, a town meeting must vote the ap-

propriat ion on recommendation of the

board of f inance. General Statutes, $

7-348; State ex rel.  Board of Education v.

D'Aulisa, 133 Conn. 414, 421, 52 A.Zd 636.

Furthermore, i f  i i legal expenditures are

made, the individual members of the board

can incur a personal civi l  l iabi l i ty. Gen-

eral Statutes, $ 7-349. The recommenda-

t ion of the defendant that certain funds

for school purposes be placed in the general

government budget, to put them beyond the

power of the plaint i f f  to transfer or expend

at i ts discret ion, contravcned General Stat-

utes, S 10-222 and consti tuted an i l legal

restr ict ion on an appropriat ion for str ict ly

educational purPoses.

[14, 15] The defendant conccdes that al l

appropriat ions placed in the plaint i f f 's budg-

et may be exper-rded by the plaint i f f  rvi thin

i ts  d iscret ion.  The defendant  c la ims,  how-

ever, that appropriat ions for educational

purposes can also be made to the general

government budget by establ ishing therein

contingency funds under General Statutes,

$ 7-348. I t  argues that this procedure can

be foi lorved so that funds for certain spe-

cif ic purposes for which the plaint i f f  had

requested appropr ia t ions wi l l  be used for

those purposes and wi l l  not  be t ransfer red

to some other purpose, such ?S, for ex-

ample, the employment of a curr iculum

coordinator. I f  the defendant is r ight, the

discretion accorded to a board of education

by $ 10-222 could be exercised in large part

by the board of f inance and the legislat ive

intent of the statute completely thwarted.

General Statutes, $ 7-348 provides that a

board of f inance may include in i ts recom-

mended budget an appropriat ion for a con-

t ingent fund in an amount not to exceed

2 percent of the total est imated expendi-

tures for the current f iscal year and that no

expenditures or transfers shal l  be made

from the contingent fund unti l  they are

approved by the board of f inance. This

part of $ 7-348 r,vas f irst enacted in 1953.

Publ ic  Acts  1953,  No.  123;  Cum.Supp.  1955,

$ 360d. The express purpose of the enact-

ment, which came in the wake of an

opinion by the attorney general on July 10,

1951, proscribing contingent funds in munic-

ipa l  budgets ;  27 Conn.At ty .Gen.Rep.  95;

was, as stated by the proponents of the

legislat ion, to "simpli fy the manner of f inan-

cial transactions in town operation." 5

H.R.Proc, ,  Pt .  3 ,  1953 Sess. ,  p .  853;  see 5

S.Proc. ,  Pt .  2 ,  1953 Sess. ,  p .  7BB.  To th is

end, a municipal contingent fund is ordi-

nari ly designed to serve as a depository of

funds for meeting miscel laneous expenses

not  o therwise prov ided for ,  and for .supple-

menting any department's appropriat ion

rvhich, unforeseeably, may become insuff i-

c ient .  15 McQui l l in ,  Munic ipa l  Corpora-

tions (3d Ed.) S 39.46. Under $ 7-348, no

expenditure from such a contingent fund

can be made without the approval of the

board of f inance. The defendant, in rec-

ommcnding the appropr ia t ion o f  moneys

for the l imited purpose of supplementing

only the plaint i f f 's appropriat ion and for

meeting expenses which could hardly be
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deemed e i ther  unforeseeable  or  misce l lane-

ous, clearly did not recommend the creation

of the type of contingent fund contempiatcd

by S 7-348. Nloreover, the avorn"ed pur-

pose of  thc  defendant  rvas to  c i rcumvent

tlre right of the plaintiff under $ 10-222 to

expend.  in  i ts  d iscret ion a l i  appropr ia t ions

for  educat iona l  p t l rposes.  Therefore,  the

$16,300 for  educat iona i  purposes in  the con-

t ingcncy and capi ta l  accounts  be longs in

the plaint i f f 's buclget. See Board of Edu-

cat ion o f  Stamford v .  Boarc l  o f  I i inance,

supra, 127 Conn. 352, 16 A.zd 601'

[15-18]  The defendant  contends that

the cottrt  erred . in issuing a mandatory

in  junct ion order ing the t ransfer  o f  the

$46,300 from the general government hudg-

et to the plaint i f f 's budget. The town's

f iscal year 196142.has passed, ar-rd the is-

sue may scern academic. The judgment in

this case, ho'"vever, was rendered on Jan-

uary 27, 1962, and; under the circumstances

here present, we lvi l l  consider the issue as

of that date. That a court cannot compel

a public offrcial to perform an act rvhich,

urder  the law,  is  wi th in  h is  d iscrc t ion re-

qrr ires no citat ion of authority. The de-

fendant had recommended the appropria-

t ion of an addit ional $16,300 for school pur-

poses, and the torvn meeting approved i ts

recommendation. As we have statcd here-

inbefore, this act ion was tantamount to a

f inding by the defendant, approved by the

town meeting, that the appropriat ion was

necessary and ' ,vi thin the f inancial re-

sources of the tor,vn. The defendant, in

pla.cing the moneys in the capital and con-

t ingency accounts of the geueral govern-

ment budget, misconceived the lalv. The

moneys belonged in the plaint i fr 's budgct '

The defendant had no discret ionary power

to place them elsewhere. So iong as the

prlrpose of the appropriat ion remains un-

altered, i t  is not necessary to resubmit the

d ispos i t ion o f  these moneys to  a  vote  o f

the electors. The defenclant 's misconcep-

t ion of i ts powers rvheu i t  recomtnended the

misplacement of the motreys, after i t  had

seen f i t  to approve them for str ict ly edu-

cational purposes, was properly rect i f ied by

the court 's issuance of the mandatory in-

junct ion.  Genera l  Sta tu tes,  g  52171;  see

\Iayor of Athens v. lVansley, 210 Ga. 171,

l7B, 78 S.E,Zd 478; Dorvning v. Erie City

Schoo l  D i s t r i c t , 360  Pa .29 ,34 ,61  A .2d  133 .

There is  no er ror .

In  th is  op in ion the other  judges con-

currcd.

151 Conn. 79

L E R N E R  S H O P S  O F  C O N N E C T I C U T '
lNC . .  e t  a l .

v.

TOWN OF WATERBURY.

Supreme Court of Errors of Connccticut.

JulY 25, 1963.

Proceed.ing on application in nature of

an appeai from the action of the board of

tax revier,v in refusing to reduce valuation

of property, and for a declaratory judgment

and other rel ief.  The Court of Common

Pleas, Dube, J.,  entered judgment reducing

the valuation, and defendant and plaint i f fs

appealecl.  The Supreme Court of Errors,

King, J.,  held that evidence sustained f ind-

ing that average assessments of realty in

town in question on assessment day amount-

ed in fact to approximately Sl/s of the then

fair values.

E,rror in part I remanded with direc-

t ion.

l .  Taxat ion €=493(4)

An owner of ProPertY who aPPeared

before the board of tax review and receivcd

an aclverse decision was "aggrieved" and

coulc l  proper ly  appeal .  C.G.S.A.  S$ 12-111,

12 -118 .

See publication Worcls and Phrases

for other judicial constructions antl

definitions.
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