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would not be unreasonable, unnecessary or
beyond the resources of the town to provide.
The plaintiff seeks to have the $46,300 put
in its own budget. If the plaintiff abuses
its power to transfer funds and thereby
neglects the proper maintenance of the
school properties or fails to provide some
necessary school function, the problem be-
comes a political one which is within the
power of the electorate to correct at the
next election by changing the membership
of the board; see Canzonetti v. New
Britain, 147 Conn. 478, 482, 162 A.2d 695;
Board of Education of Stamford v. Board
of Finance, supra, 127 Conn, 333, 16 A.2d
601; or under some circumstances, the
state board of education may be petitioned.
See General Statutes, § 10-186; Waterford
v. Connecticut State Board of Education,
148 Conn. 238, 169 A.2d 891. In this vein,
it should be noted that the members of
boards of education act under definite stat-
utory strictures, both as a board and in-
dividually. Once their appropriation for
any fiscal year has been exhausted, they
cannot expend town funds unless the board
of finance makes a special appropriation,
and if the funds needed exceed certain
amounts, a town meeting must vote the ap-
propriation on recommendation of the
board of finance. General Statutes, §
7-348; State ex rel. Board of Education v.
D’Aulisa, 133 Conn. 414, 421, 52 A.2d 636.
Furthermore, if illegal expenditures are
made, the individual members of the board
can incur a personal civil liability. Gen-
eral Statutes, § 7-349. The recommenda-
tion of the defendant that certain funds
for school purposes be placed in the general
government budget, to put them beyond the
power of the plaintiff to transfer or expend
at its discretion, contravened General Stat-
utes, § 10-222 and constituted an illegal
restriction on an appropriation for strictly
educational purposes.

[14,15] The defendant concedes that all
appropriations placed in the plaintiff’s budg-
et may be expended by the plaintiff within
its discretion. The defendant claims, how-
ever, that appropriations for educational

purposes can also be made to the general
government budget by establishing therein
contingency funds under General Statutes,
§ 7-348. It argues that this procedure can
be followed so that funds for certain spe-
cific purposes for which the plaintiff had
requested appropriations will be used for
those purposes and will not be transferred
to some other purpose, such as, for ex-
ample, the employment of a curriculum
coordinator. If the defendant is right, the
discretion accorded to a board of education
by § 10-222 could be exercised in large part
by the board of finance and the legislative
intent of the statute completely thwarted.
General Statutes, § 7-348 provides that a
board of finance may include in its recom-
mended budget an appropriation for a con-
tingent fund in an amount not to exceed
2 percent of the total estimated expendi-
tures for the current fiscal year and that no
expenditures or transfers shall be made
from the contingent fund until they are
approved by the board of finance. This
part of § 7-348 was first enacted in 1953.
Public Acts 1953, No. 123; Cum.Supp. 1955,
§ 360d. The express purpose of the enact-
ment, which came in the wake of an
opinion by the attorney general on July 10,
1951, proscribing contingent funds in munic-
ipal budgets; 27 Conn.Atty.GenRep. 95;
was, as stated by the proponents of the
legislation, to “simplify the manner of finan-
cial transactions in town operation.” 3
H.R.Proc., Pt. 3, 1953 Sess., p. 853; see 5
S.Proc., Pt. 2, 1953 Sess., p. 788. To this
end, a municipal contingent fund is ordi-
narily designed to serve as a depository of
funds for meeting miscellaneous expenses
not otherwise provided for, and for supple-
menting any department’s appropriation
which, unforeseeably, may become insuffi-
cient. 15 McQuillin, Municipal Corpora-
tions (3d Ed.) § 39.46. Under § 7-348, no
expenditure from such a contingent fund
can be made without the approval of the
board of finance. The defendant, in rec-
ommending the appropriation of moneys
for the limited purpose of supplementing
only the plaintiff’s appropriation and for
meeting expenses which could hardly be
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deemed either unforesecable or miscellane-
ous, clearly did not recommend the creation
of the type of contingent fund contemplated
by § 7-348. Moreover, the avowed pur-
pose of the defendant was to circumvent
the right of the plaintiff under § 10-222 to
expend in its discretion all appropriations
for educational purposes. Therefore, the
$46,300 for educational purposes in the con-
tingency and capital accounts belongs in
the plaintiff’s budget. See Board of Edu-
cation of Stamford v. Board of Finance,
supra, 127 Conn. 352, 16 A.2d 601

[16-18] The defendant contends that
the court erred in issuing a mandatory
injunction ordering the transfer of the
$46,300 from the general government budg-
et to the plaintiff’s budget. The town’s
fiscal year 1961-62 has passed, and the is-
sue may scem academic. The judgment in
this case, however, was rendered on Jan-
uary 27, 1962, and; under the circumstances
here present, we will consider the issue as
of that date. That a court cannot compel
a public official to perform an act which,
under the law, is within his discretion re-
quires no citation of authority., The de-
fendant had recommended the appropria-
tion of an additional $46,300 for school pur-
poses, and the town meeting approved its
recommendation. As we have stated here-
inbefore, this action was tantamount to a
finding by the defendant, approved by the
town meeting, that the appropriation was
necessary and within the financial re-
sources of the town. The defendant, in
placing the moneys in the capital and con-
tingency accounts of the general govern-
ment budget, misconceived the law. The
moneys belonged in the plaintiff’s budget.
The defendant had no discretionary power
So long as the
purpose of the appropriation remains un-
altered, it is not necessary to resubmit the
disposition of these moneys to a vote of
the electors. The defendant’s misconcep-
tion of its powers when it recommended the
misplacement of the moneys, after it had
seen fit to approve them for strictly edu-
cational purposes, was properly rectified by

to place them elsewhere.
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the court’s issuance of the mandatory in-
junction. General Statutes, § 52-471; see
Mayor of Athens v. Wansley, 210 Ga. 174,
178, 78 S.E.2d 478; Downing v. Erie City
School District, 360 Pa. 29, 34, 61 A.2d 133.

There is no error.

In this opinion the other judges con-
curred,
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151 Conn. 79
LERNER SHOPS OF CONNECTICUT,
INC,, et al.
V.

TOWN OF WATERBURY.

Supreme Court of Errors of Connecticut.

July 25, 1963.

Proceeding on application in nature of
an appeal from the action of the board of
tax review in refusing to reduce valuation
of property, and for a declaratory judgment
and other relief. The Court of Common
Pleas, Dube, J., entered judgment reducing
the valuation, and defendant and plaintiffs
appealed. The Supreme Court of Errors,
King, J., held that evidence sustained find-
ing that average assessments of realty in
town in question on assessment day amount-
ed in fact to approximately 51% of the then
fair values.

Error in part; remanded with direc-

tion.

1. Taxation €&>493(4)

An owner of property who appeared
before the board of tax review and received
an adverse decision was “aggrieved” and
could properly appeal. C.G.S.A. §§ 12-111,
12-118.

See publication Words and Phrases

for other judicial comstructions and
definitions.
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