










































comprehensive manner. Neither House has adopted an internal code of ethics, or created a

standing committee with the portfolio to receive complaints and investigate allegations of

conflict of interest, self-dealing or other unethical conduct by legislators in the legislative

process.'!

Instead, in 1976 the General Assembly adopted a very different response to the growing

problem of governmental misconduct, and the resulting lack of confidence in the integrity of the

governmental process, with the passage of "An Act Relating to Conflict of Interest." The Act

was designed to address unethical behavior - specifically conflict of interest - by all elected and

appointed governmental actors including state legislators. See Little v. Conflict of Interest

Commission, 121 RI. 232, 235, 397 A.2d 884, 885-86 (1979); G.L.RI. 1956 (1968

Reenactment) (1976 Supp.) §§ 36-14-2, 36-14-3. The Act created a standing, independent and

non-partisan commission outside the legislature, composed of non-legislators appointed by the

governor, that was empowered to, subject to judicial review under the Administrative Procedures

Act, investigate and sanction legislative violations of the Act's conflict of interest prohibitions.

See G.L.RI., 1956 (1968 Reenactment) (1976 Pocket) §§36-14-7, 36-14-8, 36-14-9, 36-14-13,

36-14-14. The Commission's authority was specifically extended to "questioning" core

legislative acts by members of both houses of the General Assembly, and, with respect to state

legislators the Conflict of Interest Act declared:

No elected state ... official shall, while serving as such, have
any interest, or engage in any ... activity, ... which is in
substantial conflict with the proper discharge of his duties ... [or1

11 See House Resolution, 2007-H 5190, "Adopting Rules of the House of Representatives
for the Years 2007-2008," and Senate Resolution, 2007-S 147, "Adopting the Rilles of the
Senate." Both sets of Rules describe a number of standing committees, but there is no
Cornmittee on Ethics for either house equivalent to the ethics committees established by
Congress, nor do the rules contain any code ofethics.
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use in any way his public office ... to obtain financial gain other
than provided by law[.]

G.L.RJ. (1956) (1968 Reenactment) (1976 Supp.) §36-14-4 (a), (d). The Act also required any

public official who had a potential conflict of interest with respect to performing an official act to

file a written statement with the Commission, "describing the matter requiring action and the

nature of the potential conflict." G.L.R.I. 1956 (1968 Reenactment) (1976 Supp.) §36-14-5. This

requirement was expressly applied to legislators:

if [the official] is a member ofa legislative body and he does not
request that he be excused from voting, deliberating or taking
action on the matter, the statement shall state why, despite the
potential conflict, he is able to vote and otherwise participate
fairly[,J objectively, and in the public interest; and ... deliver a
copy of the statement to the commission, and ... to the presiding
officer of the [legislative] body [he is serving in.]

Id. (Emphasis added).

The specific reference to "voting deliberating or taking action" by a legislator is a

specific reference to core legislative activities that, under the Speech in Debate Clause, ordinarily

may not be questioned outside the General Assembly. Notwithstanding either the Speech in

Debate Clause or the Discipline Clause, a full decade before the adoption of the Ethics

Amendment the General Assembly specifically and expressly delegated authority to "question"

its Members' core legislative acts for conflicts of interest to a non-legislative commission.

Whether the General Assembly's enactment of §36-14-5 in 1976, authorizing - the .

Conflict of Interest Commission to "question" a legislator's exercise of core legislative functions

- was a constitutionally acceptable delegation of its authority under the Discipline Clause, or a

constitutionally acceptable waiver of the Speech in Debate privilege, are not issues that need to

be resolved by the Court. The significance of the former statute is instead as evidence that the

notion of a non-legislative independent commission, regulating and enforcing the ethical
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exercise ofcore legislative functions, had been an accepted and integral part ofRhode Island's

state governmental fabric for a decade when the Constitutional Convention was convened in

1986.

That legislative scheme for addressing the ethics of the legislative process was

presumptively known to the Convention delegates, and the subsequent approval of the Ethics

Amendment they proposed made it the state's constitutional scheme. The Ethics Amendment

thus altered the original state constitutional scheme for addressing the balance between

legislative independence and legislative integrity - and it did so because of a crisis of confidence

in legislative integrity.

B.) The historical record shows that, because of a. crisis of confidence in the
integrity of the legislative process, and concern about the Legislature's
willingness to discipline itself, the 1986 Constitutional Convention's Ethics
Committee intended to constitutionalize the existing statutory authority of an
independent non-legislative commission to sanction unethical legislative acts.

The year before the 1986 Constitutional Convention was convened a five year study of

legislative ethics was completed by the Hastings Center, which reported that "[t]hroughout most

of American History legislatures have been reluctant to discipline members for ethical offenses,

preferring instead to see the voters weed out blatant corruption at the polls." McBride, Ethics in

Congress, supra at 478 (quoting Hastings Center, The Ethics ofLegislative Life 16 (1985». By

1985 that reluctance had produced "a crisis of public confidence and a crisis of legitimacy that 'if

not historically unprecedented, [was] at least deep and persistent enough to provide ample cause

for alarm. '" Id. at 453 (quoting The Ethics ofLegislative Life at 4).
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Rhode Island's General Assembly faced a similar crisis with respect to the perceived

integrity and the legitimacy of the legislative process. Characterizing the state's political history

leading up to the 1986 convention, in 1992 this Court observed:

In circumstances similar to those in Rhode Island's recent history,
the years preceding this state's 1986 constitutional convention
were marked by scandal and corruption in both state and local
government. As a result the overwhelming majority of Rhode
Island's citizens were at the very least distrustful of their elected
and appointed officials and of government as a whole.

In re Advisory Opinion to Governor (Ethics Commission), 612 A.2d 1,2 (R.I. 1992). "Indeed,

widespread breaches of trust, cronyism, impropriety, and other violations of ethical standards

decimated the public's trust in government[,]" resulting in "the public perception ... that

government lacked the ability to control ethical conduct among its own members." Id. at 11

(emphasis added). As a result of the alarming decline of trust in government, an ethics

committee was formed as part of the 1986 Constitutional Convention and tasked with proposing

measures for ethical reform that would restore the public's confidence in its governmental

institutions - including the General Assembly. See id. at 2.

The record of the ethics committee's proceedings reveal three recurring themes: 1)

distrust of the legislature; 2) that the standards, procedures and protection of the existing

Conflicts of Interest Act not be diluted; and 3) since the Act existed only at the will of the

legislature, that some other entity be constitutionally responsible for creating and enforcing an

ethics code that would apply to the General Assembly. The transcript of the May 22, 1986

meeting of the ethics committee demonstrates these concerns.

Chairman DeSisto: [Expressing concern about] "a watered down
version of the Conflict of Interest Statute * * * we might lose
what we have already in the Conflict of Interest Commission [if
left to the General Assembly]." (Tr. at 17) (emphasis added).
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* * *

Delegate LaCouture: "... there has to be something - some
agency or body or official who's charged with enforcing whatever
the ethics are." (Tr. at 19). (emphasis added).

* * *

Delegate Millette: "... we should make sure that we put wording
where the General Assembly cannot weaken the Conflict of
Interest Commission in any way, shape or form. We need to do
that-protect what we have now. (Tr. at 33) (emphasis added).

* * *

Delegate Gelch: "... the tragedy of what we have to do here is
that we have to leave the implementation ofa code ofethics to the
thoughts [sic] guarding the chicken coop ... when we look at the
whole legislature, we don't trust the legislature. What we are
trying to do is provide a code of ethics to raise the level of
performance of our own legislature, executive and judiciary. (Tr.
at 39) (emphasis added).

* * *

Delegate Brown: "... I think fundamentally if we are going to
address through the Constitution the problem of having a state
known for its blue ribbon corruption, you're going to have to have
something a little out ofstep to set the tone. (Tr. at 49) (emphasis
added).

* * *

Delegate Philips:" we should require all [appointed and
elected officials in the state and local government] to follow a
detailed code of ethics which we would require the Conflict of
Interest Commission or successor agency to implement, ..." (Tr. at
54) (emphasis added)

* * *
Delegate Millette: "... put the responsibility on the Conflict of
Interest Commission instead of on the state legislature. Now that
takes the fox away from the chickens. * * * [IJf we are all
concerned about the state legislature doing it or doing it right,
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let's take it away from them. Let's give it to another body." (Tr. at
60-61) (emphasis added).

As a result of their deliberations the committee approved Resolution No. 86-00060,

proposing an amendment to the state constitution that would require the General Assembly to

establish an ethics commission which in tum would adopt a code of ethics applicable to all

elected and appointed officials - with specific prohibitions on the exercise of official duties

where the official had a conflict of interest. (Tr. at 86-87). And more importantly, with distinct

implications for the Speech in Debate Clause, the committee recommended that language be

added to the constitution to provide the Ethics Commission with the constitutional authority to

"investigate violations" and "impose penalties."

When the resolution was submitted to the voters, the voters' guide explained that the

amendment would establish an ethics commission authorized to adopt and enforce a code of

ethics "for all public officials, state and local, elected and appointed." 612 A.2d at 3, n. 2. The

voters were also advised that "[t]he commission [itself] would have power to investigate charges,

impose penalties and to remove officials who are not subject to impeachment." Id.

Although the Ethics Amendment expressly gave the Ethics Commission the

constitutional authority to adopt the applicable code of ethics, 612 A.2d at 13, the legislative

response to the passage of the amendment is instructive. Within months after the voters passed

the constitutional amendment the General Assembly not only created the Ethics Commission, but

the Assembly also took it upon itself to enact a new Code of Ethics applicable to various

appointed and elected governmental actors, including legislators. See id. at 4, 12-13. To

implement the precise the constitutional directive of art. 3, sec. 8, the first Ethics Commission

adopted that legislative Code of Ethics as its own. Id.
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The "new" code of ethics, however, was in many significant respects identical to the

former Conflict of Interest Act, and the most important example is that the new post-amendment

Code of Ethics included a § 36-14-6 that was virtually identical to the former §36-14-S of the

pre-amendment Conflict of Interest Act. This "new" provision expressly continued the pre-

amendment tradition of authorizing a non-legislative commission, outside the legislature, to

"question" potential conflicts of interest in the core legislative functions of "voting, deliberating,

or taking action on [a] matter[,j" see R.I.G.L. § 36-14-6 (emphasis added), signaling that this

was indeed the new constitutional scheme, intended by the adoption of the Ethics Amendment,

for addressing conflicts of interest in the legislative process.

III.) The 1986 Ethics Amendment effected a modest alteration of the constitutional
scheme for addressing legislative ethics, permitting measured public participation
and utilizing independent non-partisan review, while retaining the fundamental
protection of the Speech in Debate Clause.

A.) The Ethics Amendment was intended to constitutionalize the authority of a
non-legislative commission outside the General Assembly to question a
legislator's core legislative activities for conflict of interest.

The pre-amendment tradition of a non-legislative body regulating conflicts of interest by

legislators performing core legislative activities, such as "voting, deliberating or taking action on

[a] matter," notwithstanding the Speech in Debate or Discipline Clauses, had been a statutory

fixture in Rhode Island's legal landscape for a decade prior to the 1986 Constitutional

Convention. The approval of the Ethics Amendment ratified and constitutionalized that unique

scheme for addressing legislative conflicts of interest, and modified the original constitutional

scheme previously envisioned by the Speech in Debate and Discipline Clauses.
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This Court has recognized three historical facts that existed at the time of the 1986 Ethics

Amendment: I) "the public perception was that the government lacked the ability to control

ethical conduct among its own members[,]" 612 A.2d at 11; 2) "the public did not trust

government and its leaders[,]" id.; and 3) the "ethics amendment ... shifted the legislative

power regarding ethics away from the General Assembly." Id. at 19 (all emphases added). The

record of the Constitutional Convention's Ethics Committee demonstrates that its lack of

confidence and trust was focused in particular on the General Assembly, and the framers'

intention was to take the responsibility for regulating conflicts of interest in the legislative

process away from the General Assembly. See May 22, 1986 transcript at 61 ("[I]f we are all

concerned about the state legislature doing it or doing it right, let's take it away from them. Let's

give it to another body:"). The framers were emphatic that the scheme under the Conflict of

Interest Act for disciplining conflicts of interest in the legislative process not be diluted "in any

way shape or form[,]" (Tr. at 33), and that the new constitutional scheme include a similar

independent non-partisan commission with the power to "question" core legislative activities.

No other conclusion makes sense. If the Court accepts that the framers and the voters did

not trust the General Assembly itself to control the ethical conduct of its members by enacting

appropriate conflict of interest rules, it would be manifestly counterintuitive to find that they

intended to leave the General Assembly itself solely responsible for enforcing those rules. To

paraphrase the concerns of the drafters of the amendment that would be like letting the

legislative fox back in the ethics chicken coop - after you have just gone through considerable

effort to chase it out.

The historical record demonstrates that the framers certainly did not intend to enact such

a potentially ineffectual constitutional amendment. Instead the record demonstrates an aversion
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to "watering down" the existing scheme of the Conflict of Interest Act, which specifically

permitted a non-legislative commission to question a legislator's potential conflict of interest

while voting, deliberating or taking action on pending legislation. See May 22, 1986 Transcripts

at 17. It demonstrates they intended to protect that scheme by constitutionalizing the authority of

a non-legislative commission to do so, see id. at 33, and that the new constitutionally mandated

Ethics Commission, not the General Assembly, would have the power and responsibility to

enforce and implement conflict of interest rules with respect to all public officials, including

legislators, and even with respect to core legislative functions. See id. at 19,39,54. That intent

could not have been more clearly expressed than it is in the plain language of art. 3, sec. 7: "The

ethics commission shall have the authority to investigate violations of the code of ethics[,

including conflict of interest provisions,] and to impose penalties, as provided by law].]"

The manifest authority conferred by art. 3, sec. 8 includes the authority of the Ethics

Commission to question conflicts of interest in core legislative acts. That authority stands in

apparent contradiction to the prohibition against questioning core legislative acts embodied in the

Speech in Debate Clause. One clause must therefore modify the other. Reason, history, and

well settled rules of interpretation, all lead to the conclusion that it is the Ethics Amendment that

modifies the Speech in Debate Clause, and not the reverse.

B.) The Speech in Debate Clause and the Ethics Amendment are irreconcilably
repugnant, the former would prohibit the Ethics Commission from
questioning a legislator's vote for conflict of interest while the latter would
permit it, and the Ethics Amendment's modest alteration of the Speech in
Debate Clause prevails under well-settled interpretational principles.

If there were no Speech in Debate Clause in the state constitution it can hardly be denied

that the authority conferred on the Ethics Commission by art. 3, sec. 8, to both enact substantive
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conflict of interest laws and to enforce them, empowers the Commission to "question," or inquire

into a legislator's vote, deliberation, or any other action on pending legislation for a conflict of

interest. Art. 3, sec. 8 specifically references: 1) conflict of interest; 2) the constitutional

authority of an Ethics Commission to enact an ethics code with respect to conflicts of interest;

and (3) the constitutional authority to determine if a legislator has violated a conflict of interest

prohibition. On its face it empowers the Ethics Commission to question a lawmaker's core

legislative activities.

On the other hand, viewed in isolation the Speech in Debate Clause prohibits precisely

what art. 3, sec. 8 permits, the questioning outside the House or Senate of a legislator's votes,

debates and other actions on pending legislation. See R.L Const., art. 6, sec. 5. Because the

Ethics Amendment permits what the Speech in Debate Clause prohibits, they are "irreconcilably

repugnant" and the question is how that conflict is to be resolved. Accepting the arguments of

former Senator Irons, the trial justice, it is respectfully asserted, did not fully appreciate this

point.

In reaching his decision below he acknowledged that "these separate constitutional

provisions offer obviously divergent interests and protections," but still concluded they were not

"irreconcilably repugnant." (Dec. at 15). He did so, however, by effectively carving out an

exception to the textual authority of the Ethics Commission, stating that "[t]he Speech in Debate

Clause has no effect upon the Ethics Commission's ability to enforce the Code of Ethics against

persons not engaging in protected legislative activity, e.g., proposing, passing, or voting on

legislation." (Dec. at 15) (emphasis added). While that is true, that is not where the conflict or

repugnancy lies. The Speech in Debate Clause conflicts with the Ethics Amendment because it

would prevent the Ethics Commission from enforcing conflict of interest rules against legislators
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who are engaged in otherwise protected legislative activities - which the Ethics Amendment

expressly permits.

That is where the conflict between the two constitutional provisions arises, and that

conflict is irreconcilable because one must give way to the other, that is, one must partially

repeal the other to reconcile them. The trial justice's solution was to "harmonize" the two

provisions by finding that the Speech in Debate Clause modified the Ethics Amendment,

prohibiting its full-throated implementation. Put another way, he held the Speech in Debate

Clause partially repealed a portion of the power conferred by the Ethics Amendment. But that

resolution is at odds with this state's previously described history leading to the Ethics

Amendment, as well as the well-settled principles for resolving such a textual conflict.

When two constitutional provisions are irreconcilably repugnant to one another, so that

they may not fully stand together, "a repeal of a constitutional provision will be countenanced

and preference given the last enactment[.]" McKenna, 874 A.2d at 236 (internal citations

omitted). In such a situation the repeal arises by necessary implication from the enactment of the

subsequent provision. See IA Sutherland Statutory Construction § 23:9 (6th ed.).

It is the necessary effect of the later enactment construed in light of
existing law that ultimately determines an implied repeal. As the
legislative [or framer's] intent defines the operation of the statute
[or constitutional provision,] and divulges the purpose and
limitations of the enactment, it may establish or deny a repeal by
implication.

!d. In McKenna, this Court quoting with approval and agreeing with the reasoning in District of

Columbia Metropolitan Police Force Department v. Perry, 638 A.2d 1138, 1144 (D.C. App.

1994), agreed with that principle, stating that "the process of reconciliation involves retaining the

whole of the newer and more specific statute and retaining as much of the older and more

general statute as is reasonably possible." 874 A.2d at 235 n. 17 (applying principle to

25



constitutional provisions). See also Warwick Housing Authority v. Mel.cod, 913 A.2d 1033,

1036-37 (R.!. 2007) ("When a specific statute conflicts with a general statute, our law dictates

that precedence must be given to the specific statute.").

This Court has applied that principle to the Ethics Amendment once before. In In re

Advisory to Governor (Ethics Commission), supra, this Court concluded that, with respect to the

Commission's authority to enact substantive ethics laws:

[t]he ethics amendment merely shifted the legislative power
regarding ethics away from the General Assembly. It did not ... ,
divest the General Assembly of its "whole" legislative power or
the power to enact ethics laws that are not in conflict with those
enacted by the commission.

612 A.2d at 19 (emphasis added). In other words, the Court implicitly found that the 1986 Ethics

Amendment constituted an implied partial repeal of the legislature's previously exclusive

authority under art. 6, sec. 2, vesting, without exception or reservation, the "legislative power,

under this Constitution, ... in. .. the general assembly."

In re Advisory to the Governor (Ethics Commission) effectively determined that the

constitutionally created Ethics Commission was empowered to share a portion of the legislative

authority originally conferred solely on the two houses of the General Assembly. While the

General Assembly was not wholly divested of legislative power with regard to ethics, its ethics

laws could not conflict with those promulgated by the Ethics Commission. Similarly, by

empowering the Ethics Commission to "question" core legislative acts for conflict of interest, the

Ethics Amendment did not divest either house of the General Assembly of the authority to

discipline its own members under the Discipline Clause, but it did shift a significant portion of

that responsibility to the constitutionally mandated, non-partisan Commission.
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The 1992 decision set forth ample, convincing evidence that the Ethics Amendment was

intended to give the Commission a portion of the state's legislative authority to enact substantive

ethics laws, authority that had previously resided only in the legislature under art. 6, sec. 2,

notwithstanding the fact that art. 6, sec. 2 was not amended, or that the 1986 Constitutional

Convention records do not make any specific reference to amending it. Similarly, the evidence

is equally compelling that the Ethics Amendment was intended to give the Commission the

authority to enforce the ethics laws it enacted by questioning, investigating and sanctioning

improper conflicts of interest in the legislative process, an authority that had previously resided

only in the two houses of the General Assembly under the Speech in Debate Clause and the

Discipline Clause- necessarily resulting in an implied modification and partial repeal of the

Speech in Debate Clause - notwithstanding that neither clause was specifically amended or

mentioned during the Convention.

* * *

Creating an adequate scheme and mechanism to address legislative ethics is not simply

about punishing unethical conduct by individual legislators; it is instead primarily about

protecting public trust and confidence in the legislative branch and the legislative process. That

trust and confidence is essential to the democratic process, and indeed, govemment itself.

People must believe that laws are enacted because they serve and benefit the public's interests,

not the private interests of individual legislators.

For the last several decades Congress has struggled with the balance between protecting

legislative independence from a hostile executive, as envisioned by the Speech or Debate Clause,

and its fundamental responsibility to promote public trust and confidence in an ethical legislative

process, as envisioned by the Discipline Clause. Notwithstanding the internal ethics codes and
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ethics committees each house of Congress has implemented, there have been continuous

proposals to improve both the ethics, and the public perception of the ethics, of Congress within

the confines of the Speech or Debate and Discipline Clauses. And the most recent congressional

innovation has, like Rhode Island's 1986 Ethics Amendments, focused on bringing independent,

non-legislator participants into the process.

On March 3, 2008 the United States House of Representatives approved the

establishment of an Office of Congressional Ethics. H.R. Res. 895 I roth Congo §I (2007)

(enacted pursuant to H.R. Res. 1031, no" Congo (2008)). See generally, Jonathan Weisman,

House Considers the New Panel on Ethics, WASH. POST., March 12,2008 at A3 (describing

the new office and the debates surrounding its creation). The resolution provides that it will be

an "independent office" that will "assist] ] the House in carrying out its responsibilities under

article I, section 5, clause 2 of the Constitution (commonly referred to as the "Discipline

Clause")."

The Office will consist of a board of three people appointed by the House Speaker and

three by the minority leader, "without regard to political affiliation and solely on the basis of

fitness to perform their duties[,]" who are not lobbyists, Members of the House, or officers or

employees of the federal govemment. H.Res. 895 at § I (b)(I), (b)(4)(A), (b)(4)(B)(i). They will

serve for two Congresses, but not more than four consecutive Congresses. Id at § 1 (b)(6)(A).

The board is authorized to hire "such professional nonpartisan staff as it considers necessary to

perform its duties," id. at § I (h), and investigations may be initiated by the concurrence of any

two board members. Id at § 1(b)(9)(c)(I )(A). After a preliminary investigation the board will

send a report to the House Committee on Standards of Official Conduct recommending that the

matter be dismissed or that further review is required. Id at § 1(b)(9)(c)(2)(B) and (C)(i)(I).
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House Speaker Nancy Pelosi has noted that, with the creation of this Office, the House

"will - for the first time - open the ethics process up to the participation of our fellow citizens,

which will make this institution more accountable to the American people."

http://www.cnn.com/2008/POLITICS/03/l2/house.ethics/ (visited on November 27, 2008).

Common Cause president Bob Edgar has noted that "[t]his kind of independent body has a track

record of success at the state level. If the House members will let it work, the Office of

Congressional Ethics will be a tremendous improvement to the current system[.]" Id. 12

Over a decade earlier the British Parliament had instituted a similar innovation, creating a

Parliamentary Commissioner for Standards. See Comment, Cleaning House: Congressional

Commissions for Standards, 117 Yale 1. J. 165, 168 (2007). The British Commissioner is an

official of the House of Commons, but not a Member, with a five year, nonrenewable term of

office. Id. The Commission mechanism permits members of the general public to file

complaints in addition to members of Parliament. Id. After a preliminary investigation the

Commissioner passes his or her findings on to a subcommittee of the House of Commons

Committee on Standards and Privileges for a further and more formal investigation. Id. at 169.

Like the House of Representatives Office of Congressional Ethics, the Parliamentary

Commission for Standards is intended to permit members of the public to have a role in

legislative ethics, and to inject an element of impartiality into the process.

The Ethics Commission mandated by art. 3, sec. 8 of the Rhode Island Constitution

embodies the same salutary mechanisms of public participation and impartial review of

12 The Office of Congressional Ethics, however, will only have jurisdiction over the
House. The United States Senate has twice rejected a proposal to create an Office of Public
Integrity. See Paul M. Thompson, First Do No Harm: Why a Commissioner for Standards is
Unhealthy for the American Body Politic, 117 Yale 1.J. Pocket Part 230 (2008) (citing 152
CONGo REC. 59 52459 (DAILY ED. Mar. 28, 2006) and 153 CONGo REC. 5744 (daily ed. Jan.
18, 2007)). '
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complaints that are part of both the Office of Congressional Ethics and the Parliamentary

Commissioner for Standards. But of necessity, art. 3, sec. 8 does more. While both innovations

in the House of Representatives and the House of Commons keep the power of formal

investigation and sanction of ethical violations within their respective legislative bodies, the

people of Rhode Island went further - following the example of the General Assembly itself ­

and placed the constitutional authority of formal investigation and sanction in an independent

and nonpartisan Ethics Commission. They altered the former state constitutional scheme,

determining that it was necessary to subtly alter the constitutional balance between their right to

be represented by an independent legislature, and the need for an ethical legislative process in

which they could have faith and trust.

The amendment of the state constitution in this manner, and the implementation of a

partially transformed constitutional scheme, was a necessity. Unlike the United States Congress

or the British House of Commons, neither house of the Rhode Island General Assembly

undertook any formal measures to adopt ethical standards for its members to follow under pain

of censure or sanction, or any formal means or process for addressing conflict of interest

misconduct within the General Assembly itself. Consequently, in 1986 Rhode Islanders

undertook the responsibility themselves, and chose their own theory of government designed to

more effectively ensure ethical legislative practice, and thus more effective government.

The constitutional change they implemented, however, was incremental not radical.

While the constitutional authority to "question" the propriety of core legislative acts and to

impose sanctions was placed in an independent nonpartisan commission outside the legislature,

the General Assembly still retains the power to enact laws regulating the composition of the

Commission and defining the penalties for violations of the Ethics Code established by the
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Commission. In re Advisory Opinion to Governor, 612 A.2d at 18. Moreover, the Commission's

findings and penalties are subject to judicial review for conformance with those laws; id. at 15;

and this Court retains "the power to decide on a case-by-case basis whether the orders and

decisions of the commission have ... such an impact on legislative officials' abilities to perform

their elected functions as to become impermissibly intrusive." Id. at 20.

And notwithstanding the constitutional creation of the Ethics Commission, and its

constitutional authorization to question core legislative activities formerly shielded by the

Speech in Debate Clause, the Clause still shields legislators from the original separation of

powers evil that gave rise to the privilege - criminal prosecution for core legislative activities by

a partisan executive before a possibly hostile judiciary. It also still shields legislators from civil

lawsuits by individuals aimed at the legislator's performance of core legislative activities.

Although individual citizens may file complaints with the Ethics Commission targeted at core

legislative activities, the ultimate judgment on whether action proceeds from the complaint is left

with Ethics Commission itself.

As part-time citizen legislators, members of the General Assembly face enormous and

complicated legislative challenges. To meet those challenges they frequently create boards,

commissions, councils or agencies, some with full-time staffs, to assist in meeting those

challenges. It is not surprising that in 1976, instead of creating full-time legislative committees

in the House and Senate to undertake the responsibilities of the Discipline Clause, each house

passed legislation that shared that responsibility with a Conflict of Interest Commission with

specific authority to question core legislative activities. Whether or not the General Assembly

had the constitutional authority to do so does not matter today, because in 1986 the voters of this

state constitutionalized that arrangement, and they certainly had the sovereign authority to do so.
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Conclusion

The foundation for the trial justice's interpretation of the constitutional interplay between

the Ethics Amendment and the Speech in Debate Clause is unsteady when placed under the

weight of history, the record of the Constitutional Convention, the text of art. 3, sec. 8, and long-

standing interpretational principles. And it leaves the issues of conflict of interest and self-

dealing in the process of enacting legislation where they were before 1976 - unregulated and

unaddressed. It is unimaginable that this was the intent of the framers and ratifiers of the Ethics

Amendment, or that it this is "the meaning most consistent with its policies or obvious

purposes." Greenberg, 951 A.2d at 489.

Amici Curiae, Common Cause Rhode Island and the League of Women Voters of Rhode

Island, respectfully request, based upon the foregoing arguments and authorities, that this Court

reverse and vacate the order entered below dismissing the Ethics Commission's complaint, and

remand the case to the Commission so it may proceed to adjudicate the alleged conflict of

interest and misuse of office in violation of the State Ethics Code.

Amicus Curiae
Common Cause of Rhode Island and
League of Women Voters of Rhode Island

By their Attorney,

Thomas R. Bender, Esq. (#2799)
Hanson Curran LLP
146 Westminster Street
Providence, RI 02903
(401) 421-2154 - telephone
(401) 521-7040 - fax
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